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DECSION AND DISMSSAL  OF  GOWPLAINT

On July 21, 1988, the Connecticut State University Anerican
Association of University Professors (the AAUP) filed with the
Connecticut State Board of Labor Relations (the Labor Board) a
conplaint alleging that the Board of Trustees for the Connecti cut
State University (the Respondent) had engaged in and was engaging
in practices prohibited by the Act Concerning Collective
Bargaining for State Enployees (the Act) in that:

On or about June 17, 1988 the Respondent wunilaterally
renoved the position of Counselor at Eastern
Connecticut State University from the Conplainant's

certified and contractually recognized bargaining unit
in violation of the Act.




After therequisite prelimnary steps had been taken, the
mat t er was brought before the Labor Board for hearings on May 31,
1989, and August 22, 1989, at which tine the parties appeared and
wer e represent ed by counsel . Ful | opportunity was provided to
present evi dence, exam ne and cross-exam ne wi't nesses and make
argunent.  The parties filed post-hearing briefs, thelast of
whi ch was recei ved on Decenber 1, 1989.

On the basis of the entire record before us, we make the
fol I owi ng findings of fact, conclusions of | aw, and di sm ssal of
t heconpl ai nt . |

FI NDI NGS or FACT

1. The Respondent (CSU) is an enpl oyer within the meaning
of the Act.

2. The Conpl ai nant (AAUP) i s an enpl oyee organi zati on
wi thin the neaning of the Act and was certified by the Labor
Board in Decision No. 1399 (1976) as", . the representative for
t he purposes of col | ective bargaining by the majority of all

i nstructional facultyincluding Departnent Chairpersons and
Academ cDivisionDirectors, excludingall other enpl oyees,
enpl oyed by the Board of Trustees for "State Colleges..."

. 3. Thelntervenor, Local 2386, Council 4, AFS%\/E, AFL- Cl O,
I s an enpl oyee organi zation within the meani ng of the Act and was

certified by the Labor Board i n Decision No. 1398 (1976) as the
excl usive bargaining representative®  phy the mjority of all
adm ni strativenon-instructional facultyl R/cl ugl ng’Admni strators
1through 5; excluding Presidents, Vice Presidents, Deans and

st at ut oryexcl usi ons, enpl oyed by the Board of Trustees for State
Colleges..."

4. Prior toelection and certification of both the AAUP and
t he AFSCME bargai ning units, the parties signed a consent
el ection agreenent which al |l owed the counselors and |ibrarians to
vote a separate ballot to determ ne whether they desired to be
represented by ei ther the AAUP or AFSCME.  They voted to be
i ncluded inthe AAUP unit.

5. The CSU and t he aaup's nost recent collective bargai ni ng
agreement, effective fromAugust 28, 1987 t hrough August 23,
1990. defines theunit inArticle 2.1 as fol | ows:

2.1 The Board hereby recogni zes the CSU- AAUP, pursuant
tocertification by the Connecticut State Board of
Labor Rel ations in case nos. SE-3271, SE-3272, and SE-
7671, as the exclusive bargainingrepresentative for

t he menbers of the I nstructional Faculty Bargai ning
Unit of the Connecticut State University for all
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matters of coll ective bargaining as set forthin Sec.
5-270 =5-280 CGS. The bargai ni n? unit shal |l consi st

of all full-timeand part-timeinstructional faculty,

I ncl udi ng depart ment Chai r per sons and Acadeni ¢ Di vi si on
Directors, academ cresearchers, |ibrarians and

counsel ors, and excl ude all Deans, Vice Presidents, all
ot her manageri al and confidential personnel pursuant to
Secs. 5-270 « 5-280C. G S., andall other enpl oyees.

(Exh. 2)

k-]

6.  There are no separate witten job descriptions for the
AAUP posi tion of counsel or.  However, there are several
contractualreferences:

1.6.3 "FULL- TI ME COUNSELORS" or "FULL- TI ME COUNSELI NG
FACULTY"-=-Those enpl oyees of the Connecticut State

uni versity who are enployed for at |east six f(6) days
during a half work year and who are enpl oyed for at

| east twenty (20) hours a week and for at | east a 198
wor k day wor k year, and whose function consists,
primarily of (but shall not belimted to) service as
counsel ors.

1.6.4 "PART- TI ME COUNSELORS" or " PART- TI ME COUNSELI NG
FACULTY"--t hose enpl oyees of the Connecticut State

Uni versity who are enployed for at |east six f(6) days
during a half work year and who are enpl oyed for |ess
than twenty (20) hours a week and whose function
consists primarily of (but shall not belimtedto)
servi ceas counsel ors.

XXX

6.1 The duties of counseling faculty shall include
counseling in all areas essential to the student and
academ ccommuni ty, consultationwithteachers,

adm ni strators and parents; conpl etingthe necessary
reports and ot her supporting paperworKk.

XXX

9.6.3 No full-tinme teaching menmber of the bargaining
unit shall teach fewer than three (3) |oad credits per
academ cyear.

7.. The CSU and arscME's NDSt recent contract by agreenent
effective July 1, 1989 to June 30, 1990, defines theunit in
Article 2 as fol | ows:




The Board recogni zes SUOAF/ AFSCME as t he sol e and

excl usi ve bargai ni ng agent wi th respect to wages,

hours, and conditions of enpl oynent for all

adm ni strative facul ty menbers enpl oyed by t he St at e of
Connecticut at the State Universities and all job
classifications placed inthe bargainingunit by the
Connecticut State Labor Rel ati ons Board i n Case Nos.

SE- 3354, SE-3373, SE-3372, and SE-3334 dated May 25,
1976.  Specifical |y excluded fromthe unit are those in
the position of State University President, Vice

Presi dent, Dean, stat utor?/ excl usi ons pursuant to CGS
5-270 to 5-280, other enployees of the Board, and the
foll ow ngpositions: Executive Assistant tothe

Presi dent (eachcanpus), Director of Research %each
canpus), Director of Institutional Safety (eac

canpus), Directors of Plant Pl anning and Mai nt enance
(Eastern Connecti cut State Universi tg/ only), Director
ofI Dsevel opnment ( Eastern Connecticut State University
only).

Ot her positions in the bargaining unit may be
substituted for any of the exenpti ons naned above by
agreement bet ween t he Boar d and SUOAF/ AFSCME.

Whi | e Management retains the right tonmeet with

I ndi vi dual s to hear views on any matters, it is agreed
t hat Managenment wi || not negotiate individually with
any adm nistrative faculty menber or with any ot her
organi zation pertaining to matters of wages, hours, and
condi tions of enpl oyment of a bargaining unit menber.
The Board wi Il not enpl oy a member on terms | ess
favorabl e t han t hose st ated herein.

(Exh. 3)

8. Article 1.6 of the collective bargaining agreenent
Peltlvveen t he CSU and AFSCME defines the admnistrative faculty as
ol | ows:

1.6 »aDMINISTRATIVE FACULTY MEMBERS" ﬁal so cal | ed
"MEMBERS" and " MEMBERS OF THE BARGAI NI NG UNI T" = Unl ess
expressly specified otherw se, theseterns are

I nt erchangeabl e and shal | refer to the fol |l ow ng

enpl oyees of the Connecticut State University: those
menbers of the baraaininaunit who are reaularlv
assi aned twenty Or nore hours per Week I n an
admni strative capacity.

(Enphasis  added)




9. Article 16 of the agreenent referenced in paragraph 8
supra recogni zes that AFSCME bargaining unit nenbers may be
assigned to instructional duties under certain circunstances:

16.4 Qutside of normal job responsibilities, when a
menber is assigned by Management to teach in an
academ c departnent, his admnistrative workload shall
be adjusted according to the followng ratio: the
number of credit hours taught per week divided by the
| ength of the semester in weeks. |nstructional
activities shall be coordinated with the departnent
and/or division nenmbers involved.

16.5 Wwen the President or his desi?nee assigns a
menber to perform services outside of this departnment
which are unrelated to his nornmal duties but within the
scope of the bargaining unit and when Mnagenent
determ nes conpensatory tine arrangenents are not
possible, the followng shall occur when the individual
accepts such assignnent. Menbers shall be conpensated
at a rate to be negotiated with the Minagenment O ficial
adm ni stering the assignnment. Such extra assignnents
shall not exceed six (6) hours per week or four and
one-half (4.5) load credits per semester (pro-rated for
shorter sessions). The provisions of this Article are
not grievable.

16.6 The prinmary responsibility of full-time
admnistrative faculty nenbers is to the University. A
menber may undertake outside enploynent, including
teaching at any of. the Connecticut State Universities,
rovided that such enploynent does not interfere wth
is professional responsibilities.

10.  On June 17, 1988, the Board of Trustees for Eastern
Connecticut State University voted to reclassify the vacant
position of Counselor, an AAUP bargaining unit position, to
Director of Counseling Services/Admnistrator V, a position
within the AFSCVE bargaining unit. (Exh.7, Tr.22)

11.  There were no negotiations that took place between the
CSU and AAUP in regard to this reclassification.

- 12.  Testinony revealed that AAUP counselors do perform sone
adm ni strative and supervisory work (Tr.p.25) and that AFSCVE
menbers perform instructional and counseling sessions.

(Tr.p.p. 94, 121-122, 127)




DI SCUSSI ON

The essence of AAUP's argunent can be summarized as foll ows:
By statute, there can be only one faculty unit at CSU, counseling
Is a faculty function reserved by contract to AAUP nenbers;
therefore, the renmoval of a counseling position from aaup's
bargaining unit and reassignment of their duties to AFSCMVE
menbers constitutes a violation of the Act.

The cornerstone of aaup's argunent is Section 5-275(b)(4)
C.GS. which provides:

. ..In determning the appropriateness of the unit, the
board shal |: (430 permt the faculties of (i) The

Uni versity of nnecticut, (ii) the Connecticut State
Uni versity, (iii% the regional community colleges, (iv)
the regional technical colleges; and (v) the state
regional vocational-technical schools to each conprise
a separate unit, which in each case shall have the
right to bargain collectively'with its respective board
of trustees or its designated representative.
Nonfacul ty professional staff of the above institutions
may by nutual agreement be included in such bargaining
units, or they may form a separate bargaining unit of
their owmn. This section shall not be deened to,
prohibit multiunit bargaining.

W note from the outset that there is no statutory |anguage
which defines the term faculty unit nor any legislative history
on the subject. Additionally, conplainant presented no evidence
what soever as to its neaning in academc circles. However., the
Random House Dictionary of the English Language (2nd Ed,
unabridged) defines the term as wthe entire teaching and
admnistrative force of a university college or schodol." W also
note that both bargaining units are considered to be faculty as
evi denced by the recognition clauses in their contracts; one
instructional, the other admnistrative. Wile we acknow edge
that neither the dictionary definition nor the labels attachéd to
the bargaining units harmonize squarely with the statutory
| anguage, we do not believe that these factors are dispositive of
what conprises a faculty unit. NMore inportantly, such a
determnation is not central to the issue in this case.

"In this regard, conplainant is specifically referring to
personal psychol ogi cal counseling acknow edging that other types of
counseling duties have historically been performed by the AFSCME
bargaining unit.




The central question is whether counseling is exclusively a
function within the AAUP unit by statute. In reviewing Section
5-275(b)(4) C. GS., we note that there is no language in this
section which mandates that certain job duties fspemf_lcally
counseling) are to be considered within the faculty unit. |Nor
does this |anguage preclude nenbers of one bargaining unit from
performng job duties which may overlap to one degree or another
wth responsibilities of another bargaining unit. In fact, AAUP
hasn't disputed the fact that some counseling functions have
historically been perforned by AFSCME nenbers without objection.
However, they argue that personal psychol ogical counseling is
within the sole jurisdiction of their bargaining unit because the
contract so provides. They refer us to several sections of the
contract, specifically, Sections 1.6.3 and 1.6.4 of Article 1 and
6.1 of Article 6.

This is a question we have no.jurisdiction to decide. The
jurisdiction of the Board is limted to whether the Act has been
violated. A nere breach of a collective bargaining agreenent
does not constitute such a violation Town of Plainville, Decision
No. 1790 (1979); southington Board of Education, Decision No.
1717 (1959). In State of Connecticut, Decision No. 2871 (1980),
we stated:

~_ This does not nean that the Board |acks
jurisdiction to construe a contract. |f construction
or interpretation of a contract is necessary to

determ ne whether there has been a breach of the Act we
have the power to make that construction although we
may in our discretion defer that question to the
process of arbitration. See, e.g., Bolton Board of
Education, Decision No. 1618 (1998).

Were, however, the process of construing the
contract can lead only to determning whether there has
been a sinmple breach of contract = and to nothing
else = then the matter is not one for deferral. W
have no jurisdiction to make that determ nation because
it is not a step toward a finding of statutory
violation; it is a step in a process conmmtted by |aw
to the grievance-arbitration machinery or to the
courts. Southington Board of Education, supra; Town of
Plainville, supra.

~In the present case, the AAUP's conplaint is in essence a
claim of breach of contract. Thus, without statutory |anguage
whi ch mandates counseling to be within the exclusive  province of
the faculty unit, we fail to see how the performance of sone
counseling functions by AFSCME bargaining unit menbers violates
the statutory requirenent that there be pne faculty and one non-
faculty unit.




Finally, conplainant suggests that the AFSCME certification
shoul d be changed from a unit of all admnistrative non-
instructional faculty to all non-faculty professional staff.

This argunment is just a different way of asking us to rule on
whet her the bargaining units conform to the statutory requirenment
for a faculty and non-faculty unit. W decline to do so for
several reasons. First, the conplaint, although it alleged
unilateral change, was based upon the argument that counseling is
a faculty function reserved by contract to the AAUP. Thus, we
have no jurisdiction to decide the claim Second, we do not
believe that what the parties have |abeled their respective
bargaining units is dispositive of whether these units conform to
the statutory |anguage. Third, we note that the initial election
for representation was nade by agreenent for consent election by
the parties. In those agreenents, the parties allowed the
counselors and librarians to vote by separate ballot as to which
bargaining unit they preferred. These enployees voted for
inclusion into the AAUP unit. At that tine, there was a
recognition by all parties that counseling functions could be
placed in either the faculty or non faculty unit. In certifying
the unit, we nmade no determnation as to the appropriateness “of
this placenent; there we stated "the Board's approval of the
action herein is not to be taken as a precedent as to what unit
it would find appropriate in the absence of such an agreenent.”
Moreover, we note that the evidence reveals that AAUP nenbers
perform sone admnistrative and supervisory duties and that
AFSCME nenbers perform some instructional duties. Gven this

| ongstandi ng bargaining practice and our preference for voluntary
agreements, we are reluctant to delve into the neaning of Section
5-275(b)(4) wthout fuller exposition of the practice not only
between the parties, but anongst all of our higher educational

. Institutions. The record here is too insubstantial to make such
a far reaching determnation. Accordingly, we dismiss.

ORDER
By virtue of and pursuant to the powers vested in the
Connecticut State Board of Labor Relations by the Act Concerning
Col lective Bargaining for State Enployees, it is hereby
ORDERED, that the conplaint herein be, and the same hereby
is, dismssed.
CONNECTI CUT STATE BOARD OF LABOR RELATIONS

By __S/Susan R Meredith
Susan R Meredith

s/ Ahn _McCormack
Ann McCormack

(Craig Shea, although on the panel for this conplaint, was
not available for deliberations.)
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TO

Dr. Dallas K. Beal, Executive Director
Board of Trustees for Ct. State Universi ty
P. O._ Box 2008

NewBritain, Ct. 06050

David C. Newt on, Vice President for Personnel
Board of Trustees for Ct. State University

P. O. Box 2008

NewBritain, C. 06050

WIlliam$S. zeman, ESq.
18 North Mai n Street
West Hartford, Ct. 06107

LarryQd enn, President, AAUP- CCSU
Coper ni cus Hal |
NewBritain, Ct. 06050

Joel Schwei del, Staff Representative
Counci | 4, AFSCME, AFL-CI O

444 East Main Street

NewBritain, C. 06051

Barbara J. Col |ins, Attorney
Law OfF fi ces of Gagne & Col lins
207 Washi ngt on Str eet
Hartford, . 06106

Bet by Tipton, Presi dent, SOAF/ AFSCME
ECS

83 Windham Str eet
WIllimantic, Ct. 06226

CERTI FI ED( RRR)

CERTI FI ED( RRR)

CERTI FI ED( RRR)




